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July 8, 2005 
 
 
VIA ELECTRONIC AND U.S. MAIL 
 
Ms. Susan Luong 
Office of Environmental Health Hazard Assessment 
Proposition 65 Implementation Program 
1001 I Street 
P.O. Box 4010 
Sacramento, CA 95812-4010 

Re: Comments of the Administration of Idaho Governor Dirk Kempthorne 
Notices of Proposed Rulemaking, Title 22, California Code of Regulations, 
Amendments to Section 12601: Clear and Reasonable Warnings 
Amendments to Section 12705: Specific Regulatory Levels Posing 
     No Significant Risk [NSRL] 
Amendment to Section 12705: Specific Regulatory Levels Posing No 
     Significant Risk [Alternative Risk Level] 
Dated April 8, 2005 

Dear Ms. Luong:  

On behalf of the Administration of Idaho Governor Dirk Kempthorne, we are hereby 
submitting comments on the above-entitled Notices of Proposed Rulemaking dated 
April 8, 2005.  The parties represented in these comments are Governor Kempthorne, 
the Idaho Department of Agriculture, the Idaho Department of Commerce and Labor, 
the Idaho Department of Environmental Quality, and Dr. Larry Branen and Dr. Jerry 
Exon of the University of Idaho. 
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I. Introduction 

A third of all of the potatoes grown in the United States are produced in the State of 
Idaho.  This signature agricultural commodity comprises a significant portion of a 
market of at least $4.6 billion (2002) in products shipped from Idaho to California.  
See Workshop comments of Roger B. Madsen, Director of the Idaho Department of 
Commerce and Labor (June 6, 2005) (attached).   

The Idaho Department of Agriculture reports that in 2003, cash receipts from the 
marketing of Idaho potatoes totaled $560 million, representing 14% of Idaho's total 
agricultural receipts for the year.  2004 IDAHO AGRICULTURAL STATISTICS AND 

IDAHO STATE DEPARTMENT OF AGRICULTURE ANNUAL REPORT.   

In comments filed on the above notices of proposed rulemaking, the Idaho 
Association of Commerce and Industry (IACI) reports that a significant amount of 
commerce by Idaho business into the State of California could be impacted should the 
amendment to title 22, California Code of Regulations, section 12601, be adopted.1  

                                              
1. According to IACI: 

 Idaho's agricultural and food industry does a significant amount of business with 
California each year.  When it comes to potatoes, one of the food products directly affected 
by the proposed rule, one large Idaho company records the following annual business: 
 

1. Total frozen foodservice potato volume into California: 730MM lbs. 
2. Total frozen foodservice potato sales volume into California: $255MM  
3. Sale to California food service operators: $306MM . 
4. Approximate number of servings: 2.92 billion  
5. Approximate profit of all California operators for frozen foodservice potato 
products: $3.8 billion  

 It is clear that impact of the warning requirements of Proposition 65 would have an 
affect that reaches far beyond the California borders. 

Letter from Richard Rush, Vice President for Natural Resources, Idaho Association of 
Commerce and Industry, to Susan Luong, Office of Environmental Health Hazard Assessment 6 
(June 23, 2005). 
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Any regulatory action with a potential to impact products manufactured and processed 
from Idaho potatoes is of significant interest to the State of Idaho.2 

As is discussed below, the Kempthorne Administration supports an exemption under 
Proposition 65 for listed chemicals formed as an unintended byproduct of cooking or 
heating food.  Present concern over public health and the effectuation of Proposition 
65, as well as the current state of sound science, require further deliberation by 
OEHHA before proceeding with these proposed rules.  

II. The Kempthorne Administration Supports an Exemption from 
Proposition 65 Warning Requirements for Listed Chemicals 
Formed as an Unintended Byproduct by the Cooking or Heating of 
Natural Constituencies in Food 

The Administration of Governor Kempthorne supports the proposed exemption for 
Proposition 65 warning requirements as described in the April 8, 2005 Notice to 
Interested Parties, and discussed at the May 9, 2005 Workshop conducted by the 
Office of Environmental Health Hazard Assessment (OEHHA).  Governor 
Kempthorne's agency representatives participated in the Workshop, and the comments 
filed in response to the Workshop notice are attached hereto and incorporated by 
reference herein. 

As the comments attest, a narrow and clearly-defined exemption from warning of 
exposures to listed chemicals formed as an unintended consequence of cooking or 
heating natural constituencies in food is appropriate and lawful under Proposition 65.  
We urge that a proposed rule formulating the exemption be developed as soon as 
practicable, and as proposed by Dr. Denton at the May 24, 2005 hearing, further 
consideration of these rules be withdrawn or, at a minimum, suspended, when the 

                                              

2. The California Administrative Procedure Act requires OEHHA to consider "the . . . impact on 
business, with consideration of industries affected including the ability of California businesses 
to compete with businesses in other states."  CALIF. GOV'T CODE § 11346.3(a) (2).  Section 
11346.3(a) (9) requires the notice of proposed regulations to contain a "statement of the potential 
cost impact of the proposed action on private persons or businesses directly affected, � ."  Id. 
§ 11346.3(a)(9).  In the notices and initial statement of reasons for all three proposed rules, 
OEHHA has concluded that there is no impact on California commerce resulting from this 
administrative action.   
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proposed rule is noticed for comment.  See May 24, 2005 Transcript at 6:19-23, 7:5-8, 
144:23-25, 145:1-2. 

III. Not Enough Credible Scientific Information is Yet Available about 
Acrylamide Levels in Food 

A. The Public Health Perspective of the Idaho Department of 
Health and Welfare 

In considering the above-entitled rules, OEHHA must account for the potential 
impacts on the general public's health by the proposed regulatory action.   

In his comments submitted herewith, Director Karl Kurtz of the Idaho Department of 
Health and Welfare articulates two key considerations that must be thoroughly 
evaluated by OEHHA prior to requiring Proposition 65 warnings on food products. 
First, "Those who obsess about risk may make significant changes in their diet, 
avoiding those foods with grams/starch, the base of the food pyramid.  Such 
modification could have a deleterious impact on long-term health status" of the 
public.  Letter from Karl B. Kurtz, Director, Idaho Department of Health and Welfare, 
to Susan Luong, Office of Environmental Heath Hazard Assessment (July 8, 2005) 
(attached).  Director Kurtz also observes that warnings on the types of food products 
implicated by the proposed rule may contribute to warning fatigue, "the result being a 
discounting of other more significant warnings about health risks issued by 
government agencies." Id.  

Accordingly, important policy considerations served by Proposition 65, namely 
protecting public health and reasonably informing the public about chemical 
exposures, will potentially be undermined by requiring the warnings proposed in the 
amendment to Title 22, California Code of Regulations, Section 12601. 

B. The Acrylamide Toxicology Review by Dr. Jerry Exon of the 
University of Idaho 

We are also submitting a review of toxicology of acrylamide by Dr. Jerry H. Exon of 
the Department of Food, Science and Toxicology at the University of Idaho.  A draft 
version of this toxicology review was submitted in the Kempthorne Administration's 
comments to the May 9, 2005 Workshop referenced above.   
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In his updated review, Dr. Exon has concluded that: 

Acrylamide [ACR] is a rodent carcinogen when given at high doses or 
promoted with strong promoting agents. There is no evidence from 
occupational or dietary exposures that ACR increases cancer risk in humans. 
All epidemiologic studies are negative although some of these studies may 
lack the statistical power to detect small increases in cancer incidence related 
to diet. The mechanism of carcinogenicity in rodents is unclear. Exposure to 
the chemical causes genetic damage but this may be through indirect effects 
on proteins involved in cell division or chromosome structure and function 
and not directly on DNA per se. High incidence of hormonal or endocrine 
tumors may also suggest epigenetic mechanisms involving hormonal 
imbalance and increased cell division. It seems likely though that a direct 
effect on DNA is also a factor, especially from the reactive metabolite, 
[glycidamide].  
 
There is consensus among regulatory groups in a number of countries that not 
enough information is available concerning the amount of ACR in different 
foods. Also, the amount that is there varies greatly even within the same 
brands and batches. There is also not enough information about the health 
effects of these low levels of ACR in the diet.  
 
Consequently, no credible food safety group or government agency is 
recommending any changes in our food choices at this time to avoid foods 
that contain ACR. This could in fact result in dietary imbalances, nutritional 
issues or other food safety issues such as under cooked foods.  

More than 200 studies are currently underway to examine the bioavailability, 
genotoxicity, carcinogenicity, residues, chemistry and biochemistry of ACR 
and its metabolites. Completion of these studies will provide basic 
information to make more informed decisions about the problems that may be 
associated with ACR in the diet.  

J.H. Exon, A Review of the Toxicology of Acrylamide at 28-30 (emphasis added) 
(attached).  After undertaking a current review of the available data, Dr. Exon has 
concluded that more research is necessary before proceeding with the regulatory 
construct described by OEHHA through each of the proposed rules. 
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IV. Conclusion 

There is much uncertainty engendered by the proposed three-part regulatory package 
addressed in these comments.  Proposition 65's interest in protecting public health and 
primary goal to provide reasonable and effective warnings are poised for retreat by 
these proposed rules.  Further, there is no congealed state of science forming the basis 
of the proposed amendment to the title 22, section 12601 warning regulation.   

Such uncertainty, coupled with the significant discussion and comment attention 
dedicated to the matters undertaken during the May 9 Workshop, warrants that these 
proposed regulations be held in abeyance by OEHHA until development of a warning 
exemption for chemicals formed as an unintended byproduct of cooking or heating 
food.  

Very truly yours, 

 
L. Michael Bogert 
 
Attachments 

cc:  Mr. Pat Takasugi, Director 
  Idaho Department of Agriculture 

Mr. Roger Madsen, Director 
  Idaho Department of Commerce and Labor 
 Ms. Toni Hardesty, Director 
  Idaho Department of Environmental Quality 
 Mr. Karl Kurtz, Director 
  Idaho Department of Health and Welfare 
 Dr. Larry Branen 

Dr. Jerry Exon 
 University of Idaho 
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















































 
































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
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

 





 



 









 





















 











































 

















































































 





















 













 

 





 









































 



 



 













 


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



































 



 

















































































 



















































































































 

















































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






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
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
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


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

















 

























 






















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













































 
























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 



















 





















































 


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





 







 

















 





 























 







































 





 







 













 



















 

 







 



 










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
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
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

 











 













 

































 



















 
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 





  

 

 



  

    

  

     

  

  

  

         

        

       

       

        

   

  

            

          

           

              

              

            

          

            

           

           

            

        

           



  

     

  

 

 

            



         

           

             

          

            

           

          

         

           

           

            

          

            

        

        

          

            

            

           

 

           

            

          

             

            



 

          

           



  

     

  

 

 

          

              



          

            

           

             

            

         

        

           

  

             

            

            

         

         



          

         

             

            

             

             

                  

               

              

                   

                

        



  

     

  

 

 

             

         

              

           

           

          

       

           

             

            

            

             

            

             

    

         

           

           

          

             

        

            

          

   

  

          

         

           

           

  

            

         



  

     

  

 

 

          

            

      

           

          

             

          

            

   

           

         

   

             

           

            

         

           

    

           

              

             

          

          

  

         

  

          

          

           



  

     

  

 

 

           

    

         

           

            

           

            

            

          

 



           

          

             

             

              

       

       

             
            

               

            

             

            

           

              

              
             

           

            

              

             

           

       



  

     

  

 

 

 

         

         

           

             

               

             

    

  

  



    

   

   

     

   

    

  

  

  













 











































 


























 




  

         

              
            

                  
   

                  
                   
              

               
                
      

             
              
                
        

             
               
     

                 
               
               

                  
             
   

              
             
         

                   
                
         



                 
            

                   
             
               
                
 

                 
              

                   
               
          

                
                  


            

                
                


            




    

     

        

        

   

 

        

 

  

  

    

   

  

 


  



           

               

      

          

             

               

             

  

    

            

            

             

            

             

            

         

            

           

             

             

             

              

          

            

          

             



            

             

              

          

           

              

        

              

            



               

           

              

       



 

    

 

 
   

      


     
  



 



    

 

             

             

          

              

             

              

            

             

             

            

                

               

              

             

           

          

             

                

              

               

              

         

            

              

             

   

              

            

               

             

             

              

                

              

           

             

             

             

               

  



 





               

               

             

             

            

             

            

              

              

             

             

            

                

             

              

       

                 

               

           

              

              

              

             

  

              

              

             

          

               

             

          

               

           

               

               

               

               

              

                 

            

               

         



 



           

       

              

           

             

          

                 

                   

                

             

             

              

              

             

           

              

              

             

           

               

          
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  



 



      

               

                

              

            

            

                

             

              

            

             

           

         

              

              

               

             

              

              

             

                 

              

            

              

             

            

           

              

           

              

              

                

                

            

             

             

           



     

                

             

              

             



 



              

              

            

               

               

             

               

         

               

                

               

              

                 

               

      

               

                 

              

                  

               

                

                  

            

            

          

               

            

            

             

            

          

               

               



               

                

               

               

             

  

             

             

            



 



               

              

                

               

              

             

               

            

               

                

            

             

               

             

            

              

            

               

                 

             

           

          

             

               

           

             

                 

             

            

              

             

            

             

            

               

        

            

              

               

               

            

             

            

             



 



              

            

           

                 

                

 

      

                  

                

                

               

                

               

             

             

               



              

               

                

                 

            

               

                

               

               

              

               

              

       

                

                

           

             

                

            

              

              

                 

               

                 

            



 



              

           

          

                 

            

              

              

               

    



               

             

             

             

          

            

            

              

               

      

               

                  

                 

               

                 

              

             

               

                

             

        

             

            

            

               

            
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

       

  

 



      

    

  

  

  

       

   

  

 

   

   

  

      

 

     

       

   

    

    

    

  

      

     

  

    

   

    

    

             

      



 




                
           

             

             

              

  

             
       

                
              
     

              
           
        

             
           
      

        



          
           
   

               
            
           

         

   



            
          
 

                 
             
             
  

            

            
               
 



 



          
   


             
 

             
             
        

           


          

            

      

              
               


             
           

             
              
           

            
    

              
 

         
           
        


            
             
      

               
         
             


          

             



 



            
  

             

         

                
              
           

             
            
 

              
            
 

              
             

             
            


              
         

             
       

               
            
        

            
     
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
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 
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








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 
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
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




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











































 













  



 



 



 





  



  



 



 



 



 



 



 



 
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 











  



 



 







 





 





  


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
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 



 
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 
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








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
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
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 









 



 







 





 



 





 



 



 



  







  









  



 



 





 



 





 



  



 



  



  



 









 



 

  





 





  



 



 





 



 



 



 



 



  



 



 















 





 











 



 



 



 



 













 



 



 





 



 









 



  



 







  





 





 





 



 



 



 












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